Appl. No. 10/564,452 

Reply to Final Office Action dated April 2^ 2009 

REMARKS 

this AinendWcnt is submitted in reply ta the final Office Action mailed on April 2, 2G09. 
The Office Action provided a 'thre.e^moiith shorteiied statutory period in which to respond, 
ending on Tuly 2^ •i009. Accordingly^ this amendment is timely submitted. No fees are Relieved 
due vritb tH£$ Amendment. The Direclof is authorized to ch^ge fees that may be required, or 
6) credit any overpayment to Deposit Account No. 02-1818. If such a withdrawal is made, 
please indicate the Attorney Docket No. 01 12701-00703 on the atocount statement 

Claims U\5 are pending in this application. In the Office Action, Claims 1-2 and 5-15 
are objected^to. Claims 1-2 and 5-15 are rejected, aiider 35 U.S.C. § 1 12, Claims 1-2 and 5- 15 
are rejected uriacr 35 U^S^C. §103. AppUcai^t does not acquiesce in the correctoess of Hie 
rejectioi^ or dbjeptipns atid reserve die ri^ arguments regarding any rejected 

of dbjcctisd-todaihis nbtslspediically aidUfrcssed. Fuithct^ Apjilfpatit rpSfcfves the right to pursue 
the fill! scope of the siibjiptt matter the claims in a subsequent patent aj^iication that claims 
priority to the instant application. 

In icspofls6, Claiins 1, 5 and 10-15 have been aih^ded and Claims 6^7 have been 
canceled without prejudice or disclaimer. The amcndmis^nts do not add new matter. In view of 
the amtodmcnts and/or for the reasons set forth below^ Applicant respectfully submit that the. 
rejectionsshQuId be. withdrawn. 

In the Office Action^ Claiitis 1-2 and 5-iS are objected to because the words *'fibre" and 
"fiber" are used interchangeably. The Patent Office asserts that the term **fiber" should be 
spelled, in English and used consistwitly among the claims.. See, Office Action, page 2, lines 9- 
13; In response, Clairhs 1, 5 and 10-15 have been amended for clarification purposes to recite, in 
part, a source, off dietary "fiber.** The amendment does not add new matt^. the taiendment is 
solely for cltfrificatibii purposes. For at least the. above^raentibned rejisons, Applicant 
respectfiiUy submits. that the objection to Claims 1-2 ^lid S-I5: is now;reiidered moot; 

Accordingly- Applicant respectfully requests that the objection to Qaims 1-2 and 5-15 be 
reconsidered and withdrawn.. 
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In. the Qffice Action, Glaiihs 1-2 and S-IS is rejected undef 3S U.S.G. §1 12> first 
paragraph, as filing tojcomply with the ^tten dcKScriptionTequireniient Specifically, die Patent 
Office asserts that '"there is no sypportfof a source ofdetaiy fiber;comphsi]ig.30-60%;in^lubi^ 
fiber.** See, Office. Action, page 3, lines 6*7. In f^ix)nse, Applicant bias ai^ Claims 1 and 
iCkl S to recite, in part, wherein the source of dietary fiber comprises .20-40% by wei^t acacia 
gum, 30^% by weight of insoluble' non^starch polyKtccharidfes and. 20-40% by weight of. 
oligosaccharides, v^wm fee cpT?ipo^fioff ppmpyises a vj^posi^ of 30 - mPas. The 
amesn^enls: do^ not add hew matter; 13ie amendments are supported iii the specification at, for 
example; page S.,1in^.^6^31;.pKage 9, .lines\23-2S. Iq vienr of the. am Claims 1 and 

10.15, AppK<»rit rcspeciSuUy s^ and 1^45 under.-JS U.S.C. 

§^112, first paiiigrapb is now renderisd moot 

Accordingly^. Ai^p}iauit ,re8p0iptfon^ requests ithajt the i^jectipii,Qf Claims 1 and 10- I S 
under 35 U.S Cv §1 12^ tiiist par^graph'be recx^nsidered and w^ 

to the OfEice Action^ Claims 1^2 ismd 5-B are rej^^^ § 103(a) as being 

unpatentable over WO 02/39834 to Spivey-Krobath et al. f Sp/v^ii:rd6flf/A'0 in 
Patent No, 6,48?i3l0 to Brassart et al. CBrgssqrf'). Ih view of the amendSiients and/br for at 
least the reasons set fbrth below,. Applicarit lisspibctfuily submits that the qited references are 
deficiisnt with respect to the present claims. 

:Currently amended independent Claim 1 recites^ in part, a: liquid or powdered and 
reconstitutable nudritional poinppsition coifnprising about 4.5 to about 6g protein/ lOOnil 
composition and a source of dietary .fibre, wherein the source of dietary fiber comprises 20-40% 
by wei^t acacia gum, 30-60% by weight of insoluble non-starch polysaccharides and 20-40% 
by weight oroligosaccharides > wherein the compositibii comprises a viscosirv of 30 - 80 mPas . 
Currently amended independent Claims 10-IS recite, in part, methods comprising administering 
a composition comprising about 4,5 to about. 6g pfotein/iOOml composition and a source of 
dietary fibre, wherein the. source of dietary fiber comprises 2Q-40% by weight acacia gum, 30* 
60% by' weight of insoluble noii-starch polysaiccharides and 20-40% by weight of 
oligosaccharides , wherein the composition comprises a viscosity of 30 - 80 mPas . The 
amendments do hot add newrmatter. The amendments are. supported in die spedfication at, for 
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example^ ^ge 7*, Mvfes 29-32; page 9, lines 23.^25. Malnutrition or gsistro^mtesiinal disorders, 
more generally gut^iscomfQrt or pain, inay simply be the ^pnsequence of uiihealihy or 
unbalanced nutritional b^bayioFi However, rtialnutritiQn .may also affect perfectly healthy 
people, be it due to increased energy expenditure, as Is (Hi case with athletes Or other spoitsnien 
folToMnng intenisive physical, exercise, l)e it in other circumstances such as pregnancy. The 
pcdiitence of nialnuixitioh in vsdous situations diirihg U^^^^ in piaurticular with, elderly or ill 
pcQple, has ihusted:xnain]y to higlb i^orie and hightiutnei)t Gpmi>osiftons;. Consumption of such 
compositidit$, bbwever, was often^problematic, especially in patients with unbalanced gut: flora 
and witii gu|t impamheiat^ becau^ of giit p^h:or disii^mlort. See, sp^ciiicationi |:»age t, line 20- 
page.3, lideS; 

Further, as is show by die Example at plages 12-15^ a composition iiicludihg 4.5 to:6g 
piptein/lbptni composition, acacia gum as a soluble fiber in addition to aii insoliible fiber and 
oitgosacchandes^ demonstratedlgood^ shelf-stability f^^ and was^judged to have a good 

taste. The cdngk) iwas; also rich in fib^r and iinprbveld intestinal transit, gut flora and gut 
cbm'fbit See, qjedfication^ Examplie; pages 12-15^ Therefore, the present invention provides a 
nutritional composition that hias a high energy content and improves digestive tract health. The 
presently ictaimed. compositions also provide the advan^ge of a surprisingly low viscosity that 
results from use of the claitn^ fiber blend. Despite the hig^proportion of soluble non-starch 
polysaccharides, and oligpsacchfp high ainount of total fiber of the compositions, the 

corripositions'have a surprisingl)r low viscosity and. are surprisingly well ^tolerated* .fa contrast, 
Applica^it respebtfully submit, diat the cited references are (deficient with respect to the present 
claims. 

Spivey-Krobath and Brassdft both fail to disclose or suggest a nutritional composition 
comprising about 4.5 to about 6g protein/ l{K)ml composition and a source of dietary fibre, 
wherein the source of dietary fiber 'comprises 2(M0% by weight acacia gum, 30-€0% by weight 
of inspluble npnrslafchpolysac^ b/weight of oligosaccharides , wherein the 

composition comprises a viscositv of 30 -"80 mPas as required^ in part, by currently amended 
independent Claims ,1 and lO^lS. Instead, Spivey-Krobdih is primarily directed, toward a 
nutritional composition fbr the prevention or treatment.of an immune condition. Indeed, the oiily 
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reference, to specific amounts of protein at any place in Spivey-Krobaih is in Table I on page 10 
where it is specified that, the composition contains, dither 10,5 or 7.0 g/lOOmI composition 
dependent on the desired energy content of the composition. See, Spiv^KrobatK Table I. 
Fuzther, Spiyey^fCrpbath also fails to disclose or suggest the presently claimed viscosity. As 
suchi Spivey-Krobath Mh to disclose or suggiest a nutritional compositibn comprising about 4,5 
to abpyt 6r proteiii/lQOn^l coipppsitipi^ and ai source pf jdtetary fibre, wherein the source of 
dietary fiber comprises,20-46% by weight acacia gum. 30-60% by weight of insoluble nori-staich 
polysaccharides and 20-40% by weight of oligosaccharide s, wherein thfr composition comprises 
^ vj^sity of 30 89 as required, in part, by currently amended independent Qaims 1 and 
10-15. 

Brassari is eiitirely direbied foward an enteral composition that.ponCains a ptpteb source, 
a lipid source, a carbohydrate source; a^^ See.^rtoart, Abstract However, the 

only place in die disclosure oT Br0ian, that discusses specific amoimt^ of protein are in the 
examples, where 3.8g protein/IOOmI composition was used. See^ e:g., Brassart, Example 1. 
Further, Brassart fails to disclose or suggest the presently claimed viscosity of *e composition. 
At no place in the disclosure, however, does Brassart e^ven mention a nutritional composition 
comprising about 4.5 to about 6g protein/lOOml coinpns^^ni^ and a source of dietary fibre, 
wherein the source of dietary fiber comprises 20-40% by weight acacia gum, 30*^60% by weight 
of insoluble rion-starch polysaccharides and 20-40% by weight of oligosaccharide s, wherein the 
composition comprises a viscosity of 30 - 80 mPas as required, in part, by currently amended 
independent Claims 1 and 10-15. 

The Patent Office asserts that "(gjiven that modified Spivey-Kiobath ct al. disclose a 
nutritional composition identical to that presently claimed, it is clear that the composition would 
inherently possess the recited viscosity." See, Office Action, page 5, lines 16-19, However, 
Applicant respectfully disagrees because modified Spivey-Krobath clearly dpes not disclose the 
"identicaP composition to that presently claimed; Instead, as Applicant has already poirited Out, 
Spivey-Krobath and Brassart both fail to disclose the presently claimed cotripositions having 
certain protein amounts. Of course, the amount of protein contained in a composition can greaily 
affect the viscosity of the composition. Because the cited references fail to disclose or suggest 
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each and every element of Ae:pn»^ntxlaims;, Applicant respectfully isfubmits that it is improper 
for die. Pateqt . Office to allege/that thecomposittom of the cited references have viiscosity ranges 
that are.'!identicar*^to:the* visc6i^iti^ of the presently claimed composidons. 

In &ct, to saKsfy the tssffor tah.wncy. the. Patent Office would be required to shdvrthat 
the compdsifions of Spt^^isy-krobdtH and Brassari riccessairiiv (/ie-i ^vfays or automatically) 
provide for cbmpoisiHons havtog a viscosity of about 30-80 mPas. that condition simply is not 
met under the present circumstances; cspcciallyin view of the fact, that the claimed compositions 
and compositiojQS of the dted ref^ences are ntft. the same: Tfe fact jthat a certain result or 
characteriiSc^nwy <wcuf or be p^e^t in fte ppor art/is not^sufRcioit to establish the inherency 
of that result or characteristic See- MPEP 21 12i In re RijckaerU;9 Fv3d 1S31, 1534 (Fed, Cir! 
1993). 

The Patent Office also asserts that **it wpuldhave been obvious?tb one of Onlihary stall in 
thfc.art at the time of thb invention tci have used acacia;gum as the soluble fiber in die fiber blend 
of Brassart et ai. because doing so would amount to nothing more than the use of a known 
soluble iibcr source for its intended use in a known efnvironmeht to accomplish entirely expected 
results/' S(*, OfRpp Action.. page 5JincsI0-ll However, Applicant lespectiEuUydisagree^^ In 
contrast, Applicant notes that^ as discussed above, the EJtampIe in the Specification flit pagte 12- 
15 clearly ilhistxatcs thattheuse of acacia gum as a sojuble fiber, i^^.addition to aninsoluble fiber 
andoligbsaccharides/in a nutritional cony)ostti0^ 

and was judged ;td have ^ s[6bd taste. The 'compdsition >yas also rich ia fiber and unexpectedly 
improved intestinal transitj g^t flora and gut comfort Sec. specification, Example, pages 12-15. 
Farther, m contrast to die Patent Office's assertion thait the use of acacia gum results in "entirely 
expected results;" Applic^t respectfully submits that the cited references fail to even mention 
the unexpected benefits of improved intestinal transit, gut flora and gut comfort provide by use 
of the presently claimed composition. For at least die above-mentioned reasoiis, Applicant 
respectfully submi^cs diat Spivey-Krobath md Brassari fail to disclose each and every element of 
the present claims. 

Accordingly, Applicant respectfully requests that the obviousness rejection of Claims 1-2 
and 5-15 under 35 U.S.C. §103(a) be reconsidered and withdrawn. 
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In the Office Action, Claims 1-2 tad 6^15 axe. itjected. under 3SU;^^ §IO]|(a) as being 
unpatentable oytrBwsartin viewjofSpivey-Krobaih. In view.of the.ameridmeiits and/orfor at 
least the reasons set forth below. Applicant respectfully submits that the- cited references arc 
deficient with rej^pect/to die pr^eht claims. 

As discussed above, currently amended independent Claim 1 recites/ih part^ a liquid or 
powdered -and reconstttutable nutritional composition comprising about 4.5 to about 6^ 
protein/lOOnil compositioii and a source of dietary fibit, wherein the source of dietary fiber 
comprises 20-45% by widgbt dciacia giira> 30-6(»i by weigjit. of insoluble nonrStarch 
polysacthmdes and 2(H0% by weij^t of oligosaccharide s^ wherein the compositioa comprises 
a viscosity of Sft - to mt>as. Currently amended independent Claims 10- IS recite, in part, 
methods dbmprising admixlisterinjg. a conipositiQh comprisiiig about 4.S to about 6p 
prbtejn/IOOml cffmpoyitipi^ and a source of dietaiy itbre. wherein die source of dietary fiber 
comprises 26^40% by weight^ acacia guiri, 30^6d% by Weight of insoluble non-st^h 
poiysacdiandM'and 2040?/S by wfejgbt of oligosaocharide s> wherein fe^ composition comprises 
a viscosity of 30 - 80 mPas, fii :view' of the moidifndits dhd/ot for at least the reai^ons 
previously stated with resp*t to the riejectiori of Clidms l-^2.ana 5415 uijdar 35 U.S:C. :§ld3(a) as 
being, unpatentable ov^ SplveyrKivlkiih in ykw of Jrassari; AppUcantresp&tfiilly siibmits that 
ihe cited refere^ices fail to disclose or suggest every element^of the present. cbinss* 

For example, neither Spiyey-Krobath nor Brassart disclose or suggest a nutritional 
compositfon comprising about 4.5 to about 6g protein/lQOmI composition and a source of dietary 
fibre> wherein the source of dietary fiber comprises 20-40% by weight acacia gum, 30-60% by 
weight of insoluble npn-starch polysaccharides and 20-40% by weight of oligosaccharides^ 
wherein the oorhpositiori icomprises a viscosity of 30 80 niPas. as. required, in part, by die 
present claims. Instead, and as described above, Spiye)hKrobath v& primarily directed toward a 
nutritional composition for the prevention or treatment of an immune condition. Sec, Spivey- 
Krobaih, Abstract, Similarly, Brassart is entirely directed toward an enteral composition that 
containsa protein source, a lipid source, a carbohydrate source and a fiber blend. See, Brassart^ 
Abstract At nopllce in the disclosure, however, does Spivey-Krobdth or ^nu^^rl even mention 
a nutritional composiiSon comprising about 4 5 to about 6g prbtein/lOOmI composition and a 
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source of difetaify fibre, whcreiii the source of dietary fibiefr comprises '20-40% by weight acacia 
gum, 30-«0% by weight of insoluble nqn^tarch polysaccharides and 20-40% by weight of 
oligosaccharides, whereinrthe corifn>b5sitiQn cftj norises a viscosity of 30 - SO niPias as.required, in 
par^ by the present claims. For at least the above^mcniioned reasons. Applicant respectfully 
submits that Spivey-Krobaih and Brassart M\ to disclose each and every element of the present 
claims. 

Accprdingly, Applicant respectfully requests that theJ:obviouSness rejeiction of Claims 1-2 
and 6^15 under 35 U.S.G. i^l03(a) recbnisidercd and >*ithdrawto. 

The Conunissioner is hereby authorized. to charge any additional fees under 37 GFft 
§1.17 which may be required; or credit any overpayment^ to deposit account n<), 50-4498 in the 
name of Nestle Nutrition. 

For the foregoing reasons,: A^^ respjectfiilly requests reisoiisideration of the above- 
identifi(Bd.pateht application and .^iStly solicit an early altowdijce tff same. In the event dicrc 
remains any impedi.mait :to allowance Of thi? Claims that could be clarified in a telephonic 
interview^ the Examiner is respectfiiUy requested to initiate such an interview wiQi the 
undersigned. 



Respectfiilly submitted, 



Nestle Healthcare Nutrition 
12 Vreeland Road, Floor 
Florham Parte, NJ 07932 
(973)593-7553 




Datf^i: May 15, 2009 



11 



